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STATE OF NEW YORK : DEPARTMENT OF HEALTH 
- ------------------------------------- .-- --x 
In the .Matter .of an Appeal, pursuant tb 
10 NYCRR ~ 415 . 3 , by 

Appellant , 

from a determi nation by 

Rebrew Home for the Aged at Riverdale 

Respo~dent , 

to discharge her f r om a residential heal t h 
care facility. 
------------------------------------------ . x 

DECISION 

A Notice of Transfer/Discharge dated - 2020 was issued 

to (Appellant) by the Hebrew Home for the Aged at 

Riverdale (facility) . The Appellant appealed the proposed 

discharge . 10 NYCRR 415 . 3(i) (2) . On September 3 , 2020 , a hearing 

was held by videoconference before Dawn MacKillop-Soller , 

Administrative Law Judge . Evidence was received (Appellant ' s 1-16 

and Facility' s 1-1 7) and a transcript of the hearing was made . 

[Tr anscript , p. 1-306 . ] 

The Appellant was represented by Joshua Kiel , Esq . The Facility 

was represented by James A . Shannon , Esq . Beena Alexander , M. D. , 

Sharon Praigrod, RN , · Molly Little , social worker , a n d Anne Weisbrod, 

Director o f Social Work , test i fied for the facility . . The Appellant 

testified on her own behalf . 



The record remained open until September 18, 2020 f or the 

parties t o submit additiona l documentation. The f ollowi ng 16 . 

documents from the Appellant were recei ved i nto evidence: 

l . NYC .Depar tment of Home l ess Ser vices policy, June 28, 2018; 
2 . CDC, coronavirus disease, August 14, 2020; 
3 . MAYO Cl inic, Laminectomy ; 
4. NYC Healt h 1 COVID-19 data; 
5 . New York Times articl e, June 21 , 2020 ; 
7. 1Coal i tion for -the Homeless a rticle, June 2020; 
8 . DOH administ r ative hearing decision, September 20, 2019; 
9 . DOH administ rative hearing decision, September 28, 2018; 
10. NYC OHS referral form ; 
11 . NYS Educat i on Department, · l icensed clinica l socia l work 

requirement s ; 
12 . DOH administrative hearing decision, July 13 , 2018 ; 
13 . Affidavi t of 
14 . Report ·of CT, 
1 5 . Letter f rom , MD, , 2020; 
1 6. Le t t e r from the Appellant, September 18, 2020. 

The following 1 7 documents from t he Faci l ity were .r e ceiv ed i nto 
evidence : 

1. 
2 . 
3. 

4. 
5 . 

6 . 
7 . 
8 . 

9 . 
9a .. 
1 0 . 
11. 

. 12 . 
13 . 
14 . 

, 2020 physician note; 

and ■ 
and ""2019 medi cal 
I and . and 

notes; 

2019 discharge p l anning notes; 
Apri l 2020 emai ls , Facility and 
May 2019 and Apri l and .May 2020 emai l s, 

She l ter; 
Facil i ty and 11111 

- Center and 
NYC DHS referra l form; 
physician's orders ; 

Center; 

. May 2019 and 2020 emails, Facil i ty and 
She l ter; --
DOH a dministrat i ve hea ring decision , 
DOH adminis t rative hearing decision , 
DOH admi nis t rative hearing decision, 
DOH administrative hearing decis i on , 
DOH administrative . h earing deci sion , 
DOH administrative hearing ·decis i on, 
Physical . t herapy progress not e dated 

Apri l 8 , 2011; 
Sept ember 20, 2019; 
May 26, 2011; 
Ma rch 13, 201 3; 
May 29, 2018; 
Jul y 9, 2018; 

, 2020; 

1 There is no Exhibi t 6 for the Appe llant . 
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15 .· Affidavi t s of Sharon Pra i grod, RN, Beena Alexander, MD, 

and Samant ha Merry; 
16. Voicemail of the Appel l ant ; 
17. NYC DHS r eferral for m. 

Issues 

Has the Facility met i ts burden o f provi n g t hat the Appel l ant's 
heal th has improved suffici ently so she no longer needs ski lled 
nursing car e services , and tha t i ts discharge p l an is appropriate? 

Findi ngs of Fact 

1. Hebr ew Home for the Aged at Riverdale is a resident·ial 

health care facility . [ALJ 1.) 

2 . The Appellant , age • was admitted to the Faci l ity · on· 

2019 for short t erm rehabi l i t at i on ;f ollowing 

. Prior to he r 

11111 sur gery , she resided at a h omeless she l ter. -

Her diagnoses i nclude and 

[ALJ 1 , Appe l lant 15, Facility 2 and 7 ; Transcript, p : 38, 54 .) 

3 . On - ■ 2019, t h e Appellant was dischar ged from 

occupati-onal and physical therapies . She is me·dically c l eared f or 

we i g ht beari ng and completes t r ansfers independently . She uses a 

quad cane or rol l ator to ambul ate inside and outside the Faci l i ty 

to a t tend doctor s' appoi n t ments , pa r tici pat e i n re l igious services, 

and vis i t a f r i end . [Fa cil ity 2 and 1 4; Transcript, . P · 23 - 24, 32 , 

62-63 , 85, 99, 1 96-197, 201-202, 20.4 , 288-290 . ] 

4 . The Appel lant does not have a n y cognitive l i mitations and 

is c apabl e of managing her own medi cat ions , whi ch include 
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, a nd Tylenol 

for pain as needed . [Facility 7 ; Transcript , p . 38, 43 , 54 , 63-64, 

·98. ] 

5 . The Appellant 'has met her treatment goal s and is · 

i ndependent wit h her activities of da i ly l iving . [Transcr ipt , p . . 

23 , 3 4 , 62, 73-74, 1 48 . ) 

6 . The Facility's propose~ discharge plan is to tran~fer the 

Appel lant to Shel ter, ,a home less shelter at i.11111 

- [ALJ 1.) 

7. The Appel l ant does not r equire skilled nurs i ng car e. She 

objects to the d i scharge and to the discharge plan on the grounds 

that she is incapable o f compl ~ting her activities of d~ i l y l iving 

and her - places her at high.risk for COVID-19 . [~ppell ant's 

brief, p. l ; · Transcript, p . 191-192 . ) 

8 . The Appellant's care team at the Fac il ity and the 

Facil i ty ' s physician; Beena Alexander , M.D., have determi ned t hat 

the Appellant is not in need of nurs i ng home care and that the 

Facility's discharge plan is safe and appropria t e . The physician's 

opinion is document ed in the .medical r ecord and i s based on her 

evaluat ion of the Appel lant , review of the medical r ecords, and 

discussions with Facil i ty staf f. [ Faci l i t y 1, 2, and 14; Transcript, 

p . 23, 34, 62 , --73-74 , 1 48, 173-1 74 . ] 
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Applicabl e Law 

1 . frans fer a nd discharge rights of nursing home residents 

are set forth in 10 NYCRR 41 ~ . 3{i) , which provides, in pertinent 

par t: 

{l) With regard t o the transfe·r or dischar ge of res idents, 
the facil i ty shall: 

{i) permit each r esident to remain in the facility, and not 
t ransfer or discharge t he resident from the facility 
unless such transfer or discharge is made i n recogni~ion 
of the resident's rights to receive considerat e and 
respectful care, t o receive necessary care a nd services, 
and to participate in the development of the comprehens ive 
care I?lan and i n r ecogni tion of t he rights of other 
residents in the . facil ity . {a) The r esident may be 
transferred.only when the i nterdisci pl i nary care team; in 
consul tat ion wi t h the r es ident · or . the res i dent ' s 
des i gnated representative, determines that : 

(2) t h e transfer or discharge is appropriate because the 
r es ident's health has i ~proved sufficiently so the 
resident no l onger needs the. services provided. by the 
f acil ity; 

2. The Facil ity has t he buiden of proving that the "discharge 

or trans fer i s/was necessary and the discharge plan appropriate.n 

1 0 .NYC RR 4 1 5 . 3 { i ) ( 2 ) ( ii i ) { b ) . 

Discussion 

The _ Facility proved by subst antial evidence that the Appellan t 's 

health has i mprov e d sufficiently so she no longer needs skilled 

nursing care and that i t s discharge plan to t r ansfer her to -

- .. Shelter is appropriate. The Appellant has reached her 

restorative therapy goal s a nd no l onger ·requires skil l ed nurs i ng 

care. (Faci lity 1 and 2; Transcript, p . 24, 49, 62, 68, 173 . ] 
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The Appellant claims she continues to need nursing home care 

for physical therapy due to her inability to complete her activities 

of daily living. [Appellant's brief, p. 5.] The Facility's medical 

and interdisciplinary team credibly testified and her clinical record 

documents, however, that the Appellant successfully manages her 

activities of daily living and independently ambulates inside and 

outside the Facility using a rollator or cane. The care team 

unanimously agree that the Appellant requires no oversight with 

ambulating, managing her medications, or attendi_ng to her personal 

care. [Facility 1 and 2; Transcript, p. 24, 34, 38-39, 49, 62-63, 

68, 103.] 

Beena Alexander, M.D. testified the ~ppellant does not require 

physical therapy services and she ambulates without assistance or 

difficulties. [Transcript, p. 33-34.] Sharon Praigrod, RN, testified 

to_ her personal observations of the Appellant walking in and out of 

the Facility,· managing the timing and administration of her daily 

medications, and arranging for her own transportation to leave the 

Facility. [Transcript, p. 63-64, 83-86, 99, 103.] Ms. Praigrod 

described how the Appellant "does everything" for herself, including 

completing such tasks with "no help" from Facility staff. 

[Tianscript, p. 62-63.] Molly Little, socia1 worker, concluded that 

the consensus of Facility staff is that . the Appellant "does not 

require any assistance with her activities of daily living." 

[Transcript, . p. 14 8.] Ms. Little and Ms. Praigrod also described 
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their observat i ons of the Appel l ant wa l ki ng around the Faci l i ty 

wi thou t assistive devices , bel ying the Appellant's claim of needing 

a cane or ro l lator for ambulation . [ALJ 1; Transcript, p. 102-104, 

119-120 . ] 

The Appel lant presented no persuasive . evidence to support her 

c laim that she require s physical therapy servi ces t o compl e te her 

activiti es of daily livi ng . [Appellant ' s brief, p . 4- 5 ; Transcript, 

p . 189- 191 . ] Dr . Alexander never "acknowledged (t he Appellant's) 

need for physica l th.e r apy," as the Appellant cont ends . [Appe l lant's 

b rief_, p. 5. J Dr . Al exander testifi ed that the physical therapy 

eval uat i on performed at the Appellant's reques t on 2020 

showed she did not require phys ical the rapy servi ces . [ Fac il ity 14 ; 

Transcript, p . 33, 49 . ] 

The physical therapist a l so not ed t h e Appe l lant's abilit i es to 

independently_ perform bed mobility, functional transfers, and 

ambulation us ing a ro lla t o r or quac;I cane wi th9ut diff iculties . · 

[Faci lit y 14 . ] The Facil ity 's medi cal evidence documents as far back 

·as - - 2019 that the App~l lant was in "good physical 

condi ti~n, ,, had "recovered completel y" f rom her 11111 . surge ry and 

was ambulating "without an . ass i sti ve device ." [ ~acil i ty 2 . J This 

medical note detai l s the Appellant's abi l ity to wa l k "up and d6wn 

stair s in " ~hoes the Appell ant described ·as 

- " · she wore d uring t h i s peri od f or "long walks." [Facility 2 ; 

Tr~nscr ipt , p . 22 0- 221. ) The Appel~ant produced no credi ble evidence 
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i n support of her claim that her condition has since changed, 

[Transcript, p . 189-190, 220. ] The Appellant re l ies on p r ior 

administrative hearing decisions to claim she still needs nursing 

home care, but those cases i nvolved wheel chair dependent ·residents 

still in need-of rehabilitation and medical care at a residential 

health car e . facil i ty, scenarios unlike thi s case. [Appellant 9 a nd 

12 . ] 

A report the Appel lant submitted from - ■ 

_ , M. D. dated 2020 speculates on the Appellant 

needing ski l led nursing services "for approximate ly the nex t I 
months " due to pain in her ___ , and 

difficuities wi t h feedi ng, . dre~sing, showering, househol d chores, 

and administering medi cations . None of these chall enges are 

substan~iat ed _by the Appel lant 's Facility. r ecord or by any medical 

evidence as bei ng signifi cant enough t o r equire nursing home care. 

[Appellant 15 .] To the contrary , the Facility's medical evidence 

and progr ess notes confirm the Appellant's capab i lities to complete 

such tasks and tha t the "pa i ns and "she reported 

to · Dr. Al exander can be addressed with exercise . [Facility 2; 

Transcript , p . 32-33, 43, 49-50, 108, 62, 189-190, 192 . ] 

The Appellant also relies on a repor t of a ■ scan · performed 

on 2019 for "a " to c l aim she 

needs nurs i ng home care . [Appellant's brief, p ._ 4 ; Appel l ant 14 . ] 

The ■ scan r eport account s f or the mass as a 
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potentiall~ - - - 11111 - - -- - conditions that hardl y justify 

ski-lled nurs i ng services . Nursing homes are medical facilities 
. . . 

reserved f o r patients requiring on-site and continuous nursing car e . 

PHL § 2801 ; 10 NYCRR 415 . 2·( k) . 

The Appellant 's claim that i t is "unconscionable" to dischar ge 

he r to a shel ter because her places her at h i gh risk 

for COVID-19 and sbe wil l not have a private room disregards her 

current congregate setting i n a nursing home and her . ~requent 

trave l s of f s ite, which also e xpose her t o t he pub l i c . [Appe l lant's 

brief, p . 1 ; Appel l ant 15 ; Tran~cr~pt, p . 153 . ] Dr. Alexander 

described the nur s i nq home as "a place whe r e peopl e liv e togeth~r" 

with public hallways and entry areas . [Transcript, p . ~0 - 51. ] These 

communal areas, which t he Appel l ant frequently uses, are also found 

-at the shelter. 

Anne Weisbrod , Di rector of Social Work , descr ibed t he nursing 

home and t he shel ter as "congr'egate sett ings " and concluded the 

Appellant "would be safe in a shelter . " [Tr anscript, p . 165, 173 . ] 

The _Appellant's object i on to a shelter because it is less safe than 

a nursing home for contract i ng COVID- 19 is undermined by .her 

testimony t hat she · contracted the d i sease in - of 2020 · while 

res i ding i n a nursing ·home setting . [Transcr i pt, p. 261-262 . ] Dr . 

Alexand~r a l so pointed out that the Appellant's persistent refusal 

of care by Faci l i t y staff and strong preference for outside 
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provide~s establishes the successful management of her healt h ·care 

concerns by providers in the community . [Facility 3 ; Transcript , p. 

24-25, 35, 43 , 55 , 165- 166 . ]' 

Without presenting any other · discharge p l an, the App ellaz:it 

asser ts a general objection that "Any plan to discharge (her) to a 

homeless she l ter during t he pandemic i s indef~nsibl e." [Appella nt's 

brief , p. · 1 .] Howe ver, more t han one year has passed since the 

Appel l ant's discharge appea l aga i ns t the Facility was grant ed a nd a 

decision · was issued requiri ng the part ies to "wor k diligently, 

t ogether and independentl y , to f i nd a suitable discharge location." 

Matter of Rivkah Boorstein, Dept . of Health Admin. Decision , AJL 

Ann Gayle , September 20 , 2019. The Appellant ob j ects t o her 

discharge to a shelter , ye t s he has not ta ken any meaningful steps 

s i nce her admiss i on to the Facility months ago, in -

of 2019, t o identify and secure a d iff erent d i sch a r ge location . 10 

NYCRR 415 . 3(i) (1 ) (v) (ii). 

The Facility , on t he other hand, has made severa l attemp t s at 

alternati ve placeme n ts fo r t he Appe l l ant , i ncluding ass i sted l i ving 

facil i t i es a nd - public and - housing. Al l .have fai l ed d ue · 

to the Appellant ' s unwillingne$S to cooperate wi th the d isc harg e 

planning process . The Appel l ant has repeatedly obst r ucted .the 

Facility's p l acement ef f o r ts b y c l aiming she has no time to t a l k, 

rej ecting r e quest s for evaluations to assess her suitabi lity, or by 

making unworkable and unrealistic requests . EFaci l i t y 3; Tr anscr i pt, 
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p . 24, 115- 117 , 124 , 131-1 34 , 136-142, 14 9 , 165 .. -169 .] Her 

under s t anda ble dislike of shel t~rs , wh ich s h e expressed in her 

testi mony , does not establish a medica l need. f or skilled nursing 

I 

servi ces . in a nursing home . [Facility 3 ; Transcript , p . 24 9- 251 , 

27 1-273. L 

The Appellant objects to t he · Faci li t y ' s shelter referral on 

the grounds t hat she does not consent t o a shelte r and the shel ter 

., 
has no t approved h e r t r ansfer. [Ap pellant ' ·s b rief , p . 4. ] The 

Faci l ity's evidence , however, includes p roof ·. of . the sh~lt er ' s 

acceptance of the Appel l ant . [Facil ity 4, 5 and 8; Transcript , p . 

1 19. ) The Appellant 's un wil lingness to consent t o t h~ shelte r does 

not render t he Faci lity's dischar ge p lan inapp ropr i ate . The 

Appellant cannot defeat an o t herwise appropriate discharge plan by 

re f 1;1s i ng to agr ee to it. 10 ·NYCRR 415 . 3 (i ) (2) ; 18 NYCRR 4 91 .-9(c) . 

The Appellant i s-entit led to decide . whe t her she wi ll part ake i n the 

shelt er system but not ent i tle d to remai n in nursing home care she 

does not n e~d. 

The Facili ty ' s determination to d ischarge the Appe l lant is 

appropr iat e because the Fac i l i ty has proven by substant i al evidence 

that t he Appella n t ' s condi t ion has improved suff ici entl y so that 

she n o longet needs skilled nurs i ng s~ivices . The discharge plan of 

trans f er to - - Shelter is also a p propriate. The 

Fa·cili ty chose t h i s p l acement as a l as t resort given the Appellant' s 

re l uctance to cooperate in ide ntifyin~ hous ing opt ions , her l ack of 
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family or friends in the community, and its exhaustion of other 

possibilities. [ALJ 1; Appellant's 13.] Shelter placement is 

familiar to the Appellant and will enable her to access outpatient 

physical therapy, contin~e visits with her outside clinicians, and 

focus on pursuing photography, an activity she enjoys. [Transcript, 

p. 158, 2 96.] Ms. Little also confirmed that the shelter can 

accommodate the Appellant's dietary requests. [Transcript, p. 153, 

161-162.] 

The Facility is authorized to transfer the Appellant in 

accordance with its discharge plan, which includes instrtlctions for 

medication management and referrals for medical care and equipment, 

if the Appellant so desires. 
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Order 

The Facility is authorized to di scharge the Appel l ant to the 

location identified in the notice of discharge and in accordance 

with its discharge plan, which includes instructions for medications 

and referrals for medical care and equi pment . 

Dated : 

To : Ms. 

Albany, New York 
October 9 , 2020 

~V-M~f{;11y 
Dawn MacKillop-~ol l er 
Administrative Law Judge 

Hebrew Home for the Aged at Riverdale 
5901 Palisade Avenue 
Riverdale, New York 10471 

Joshua B . Kiel , Esq . 
New York Legal Assistance Group 
7 Hanover Square, 18th Floor 
New York, New York 1ooq4 

James A. Shannon, Esq . 
Jackson Lewis P.C . 
677 Broadway; 9th Floor 
Albany, New York 12207 

Ms . Anne Weisbrod 
Hebrew Home for the Aged at Riverdale 
5901 Pali sade Avenue 
Riverdale, New York 10471 
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